
DEPARTMENT OF HEALTH & HUMAN SERVICES Centers for Medicare 8 Medicaid Services 

Reg~on 10 
2201 S ~ x t h  Avenue, MSlRX 43 
Seattle, Washington 981 21 

JUN 2 6 2009 

Bill Hogan, Commissioner 
Department of Health and Social Services 
Post Office Box 1 1 060 1 
Juneau, Alaska 998 1 1 -060 1 

RE: Centers for Medicare & Medicaid Sewices (CMS) Review of Alaska's Home and 
Community Based Services (HCBS) Waivers and Personal Care Sewiccs - 
Preliminary Observations, Findings and Required Corrective Action 

Ilcar Mr. Hogan: 

This letter is a follow up to the Ietter you received from the Centers fbr Medicare & Medicaid 
Services (CMS) dated April 16.2009. The purpose of the letter is to: 1) report preliminary 
observations and findings based on a focused rcview conducted by CMS staff in Anchorage 
the week of May 4, and a review of documents and evidence submitted by the State: and 2) to 
specify required corrective action. As indicated in my April 1 6Ih letter. the comprehensive 
revicw of the home and community based-services (HC BS) waivers will continue in 
upcoming months, and a final report will be issucd at the completion of the comprehensive 
review. 

Rased on a review of documents to date and UMS' focused review, we have significant 
concerns regarding the implementation and State oversight of Alaska's four currently 
approved 1915(c) HCBS waivers, as well as the provision of State plan personal care services 
(PUS) via the Personal Care Attendant program (PCA). Because of those concerns, we are 
providing this information as the first step toward working in partnership with the State to 
develop and implement a strategy to address them. 

In summary, based on our review of information provided to us by the State and other 
stakeholders, CMS has concerns in the following general areas: 

1)  Federal regulations at 42 CFR 44 1.302(aj specify that the Medicaid agency must 
satisfactorily provide CMS with the assurance that "necessary safeguards have been 
taken to protect the health and welfare of the recipients of the scrvices." The Alaska 
State Medicaid Agency has not provided CMS sufficient assurance that those 
necessary safeguards are currently in place andlor being followed. 

2) The State is providing PCS in a way that is not compliant with its currently approved 
State plan. 

The culmination of these issues has significant potential to negative1 y impact the health and 
welfare of many Alaska residents who are eligible for Medicaid. 
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CMS is responsible for federal oversight of waiver and State plan programs. including 
assuring that states maintain administrative authority over these programs and provide 
sufficient operational and programmatic ovcrsight. Rased on our review of information 
provided to date, insufficient evidence exists to assure CMS that Alaska is operating the 
HCBS waivers and providing State plan PCS in ways which ensure the safety of the waiver 
and other program participants. A description of our preliminary observations and findings 
are specified in Attachment A, along with required corrective actions (encloserfi. In order for 
CMS to consider renewal of Alaska's four HCBS waivers prior to their expiration in  June 
20 1 1, the State must demonstrate substantial improvement in the administration and operation 
of these ~ a i v e r s .  Examples of improvements which CMS expects thc State tn demonstra~e 
include revised Quality Improvement Strategies. and submittal of the waiver rene\\als in 
Version 3.5 of the waiver application. 

The required corrective action is also specified in Attachment A. In genrral. C'MS requires 
that the State develop and submit to CMS an action plan and timeline to respond to the 
detailed iteins found in this correspondence by September 1,2009. Once CMS approvcs the 
State's correctj\e action plan. the State must begin implementing it  immcdiatsly. Further, the 
State must schedule munthly conference calls with CMS in which i t  rsports otl 
implementation progress on the action planltimeline. Written progress reports must be 
submitted to CMS at least sr \  en (7)  daqs in ad\ ance of the meetings. An agrccd upon 
dissemination group will be copied on all marerjals. Finally. CMS requires that the State 
work with the National Quality Enterprise ( N Q t )  and CMS on all steps in this process. 
Toward that end, the NQE mi l l  uork together with CMS in developing and specifying 
parameters for the technical assistance to be provided. advising the State. and working jointly 
to assure rf'ftctive oversight as the State moves forward in the development and 
implementation of its corrective action plan. 

Ilighlights of the required corrective action include the following: 

ChJiS is itnposirlg a moratorium on new admissions or enrollments into Alaska's four 
HUBS waivcr progriims: 

The State must direct all staff and managers responsible for operation of the IICBS 
and PCA programs to attend basic HCBS training, as well as to actively cngage in 
CMS-mandated technical assistance to be provided by NQE; and 

The State must either revise its PCA program or amend its Medicaid State plan lo 
assure compliance wilh federal rules in the delivery of PCS. in order to continue 
claiming these costs on the CMS-64. 

In addition, CMS recommends that: 

1) The State not submit any new HUBS waiver application(sl unlil the State can 
demonstrate that it is compliant with fcdsral rules regarding the administration of its 
existing waivers; and 



Page 3 - Bill Hogan. Commissioner JUN 2 6 2009 

2 )  The State consider including mortality review i n  ics critical incident repunit~g system. 

CMS appreciates the time that the Alaska Division of Senior and Disabilities Senlices (SDS) 
cor~tributed toward this re~~ien.. If you either disagree wit11 or have questions about the 
preliminary findings as specified in this letter and enclosure. please conlact me as soon as 
possible. As stated above, the review will continue, and during tne process CMS will providc 
interim feedback to the State. A i h a l  report will be provided to jou following the conclusior~ 
of a comprehensite review of the waj\,er(s). and PCS State plan services. including details to 
be included in a corrective action plan. 

If additional information is needed please contaci me at (206) 615-2267. or ha\e !our staff 
contact Lydia Skeen at (206) 6 15-3339 or t .> d i a . S h c ~ ! ~ r  cnls hhs.cnv. 

Barbara K. Richards 
Associate Regional Administrator 
Division of Medicaid and Children's Health 

Operations 

Enclosure 



Attachment A 
Centers for Medicare & Medicaid Sen'ices (CMS) Rcview of Alaska's Home Community Based-Sewices (HCBS) and 

Pcrsonal Care Attendant (PCA) Programs: Preliminary Observations, Findings and Required Corrective Action 

Background: 

Alaska currently operates four Centers for Medicare 11: Medicaid Serviccs (CMS)-approved home community based-services (HCBS) 
waiver programs designed to serve the following populations: Older Alaskans (OA); aged and disabled (APD); individuals with 
mental retardation andlor developmental disabilities (MR/DD); and children with complex medical conditions (CCMC). Thc 
expiration date for all four waivers i s  June 30,20 1 1 .  In addition, the Slate operates a Personal Care Attendant (PCA) program through 
which personal care serviccs (PL'S) arc authori7ed and provided. The Division of Seniors and Disabilities Services (SDS) is the 
division within the State agency responsible for itt~plemzntation and oversight of these programs. 

A focused review was conducted the week of hIay 4,2004, by a C:MS review team. The purpose of the review was to determine: 

The degree to which the health arid ~1.elLit.e of HCBS eligible beneficiaries are at risk; 
The degree to which the State is implementit~g its l1C'HS waiver programs consistent with its approved waivers; and 
The degree to which the State is providiilg adequate oversight of the waiver operations consistent with federal and statutory 
regulations. 

The review covered the years 2006 through April of 2009, and was initiated in response to inl'om~ation provided by the state to the 
CMS Regional Offlice (RO) regarding: 

'lhc dclay in approximately 2.000 required initial assessnlents and annual rc-assessments for individuals eligible for the 
Alaska's HCBS waivers; and 
The reporting of "several" lawsuits initiated against the State relaled to provision of PCS. 

The lnethods used during the review included analysis of documentation and interviews of state staff. advocntcs and othur 
stakeholders. 

Evidence provided by thc State on Junc 1 ,  2009. in response to the CMS Request for I-;vidcnct. tbr all four HC'BS waivers, was 
considered by the review team as well. 







[. Service Plans are Responsive tc 
Sub Assurances 

Service plans address al l  
participanls' usesscd necds 
(including health and r ; a k t ~  rid\ 
factors) and pcrsonal goals. cithcr by 
cvaivcr scrvicus or through other 
mcans. 

Thc Statc monitors scrvicc plat1 
duveloplnent in accordance wirh its 
policics and procerlures. 

Service plans are updatedirevised at 
least annually or when warrantcd by 
changes in  th r  waiver participant's 
tiucds. 

Services are delivered in  accordance 
with thc scrvicc plan. including it1 

thc type. scope. amuunt. anti 
liequency specilied in  the service 
plan. 

l'nrticipants are alrordrtt choice: 
1 ) I3ctwcen waiver scrvices and 
insti~utiunul care; and 
2) Hc t~v t cnh tno r~g  waivcrs scrviccs 
. ~ n d  providcrs. 

Yaiver t'articipant Needs 
CMS Expcctatiunb 

Stale demr,nstrate.; that servicc plans arc rcviewed 
psriudicallj to assure that al l  o r  participant nccds arc 
addrtsstd and prcfcrcnccs consirlzred. 

Statc submits CY idencz 01' its monitoring proccss fbr 
service plan development and any ctlrrcctivc action laken 
nhzn scrvicc pliins were nut deve1npt.d accordiny to 
pc1licie.i and pr~>ceclures. 

State submits evidericc o f  its moltituring proczss fur 
service plan updatclrcvision including service plat1 
updalcs w h m  a participant's needs changcd and 
corrcctivc actions takcn when service plans were not 
updaled!rzvisrd according to policics and pruccdures. 

Svalt. submits ekidzrjce ol'thc results of' its muniioring 
proccss for cnsuriny thc scl.viccs i r len~i l ied in  the servicc 
p l w  art: implemenied. 

?.tilie suhtrjits evidence of thc r c s ~ ~ l t s  or' it'; ~ i i on i t (~ r i ng  
process Ibr ensuring the services idcntit icd ill IIIC SCI.VICC 

plan ilrt impltmented. 

I'rclimirlarv C)bscrvations &: Findings 
POC' "cookie cuttzr" in nature and 
nut person-centered. which is required by ternis 
of.(-)A. AI'I) and MR/I)I> uaivcrs. 

Insuf'ficimt cvidcncz was provided to show [hat 
the Stuie monitors the appropriateness ul' 
scrvices. thc provision o f  serviczs agi~insl  thc 
delined plan arcare, or pruvides actire 
monitoring or orcrsight o f  POC. 

1)ue to  backlog of rcasscssmcnts. prcvious POC' 
arc bcing uscd for OA and APD waiver 
enrollees and amer~drr~ents art bcing rnadc to 
thcm. Ccrvicc. providers arc rccolnmending 
changes lo service plans. which may cnnstitutt a 
cuntlict o f  intcrcst. sincc thc samc agzncics that 
provide szruict.\ also conduct I,O(: and I'OC: 
dctcrlt~irlations. 

CMS Finrling: Thc Statc is subsra~~tial ly out of 
complinncs with thc rcquircmcnts related to 
/\s\urance I I Ihr al l  v,aivers. 

CMS Rcvicw Activities 
Irlterviews with S~atc  staff. 
"vidence providcd by thc 
jtatc is insuft ic i rn l  l o  
lemonstrate cumpliarlce 
a i th  this assunrlcc.. 

Intervizlvs with providcrs 
~ n d  Slate stall: tcvidence 
3rmidcd by the State is 
~nsufl icient tu denjons~ratc 
:ompliancc w i th  this 
isqurancu. 

Rcvicw o f  data. intcrvicws 
h i l h  Slate svaff. llridence 
3rovidcd by thc stattc is 
~nsull icient 10 demonstrate 
:oiriplianct: with this 
~ S S ~ ~ M ~ C F .  



















PCA Program: Preliminary Observations and Findings: 

In and around April of 2006, in an effort -70 control and reduce costs related to provision of the PCA program." as noted in HB0067, 
thc Stntc implemented a screening process Svr all Alaska Medicaid eligibles, via the use of a 1,OC assessment. for persons who would 
otherwise require hospitalization or nursing homt: care. The statc began using tlw PC'AT. similar to the Consumer Assessment '1'001 
(CAT) used for the 0 A  and APD HCBS waivers. 

Per State regulations. and 3s cr~nfirmed during interviews, only registered nurse assesstlrs could evaluate consumers needing or 
requesting state plan PCS using this tool. In November 3007. the State took over the LOC initial and reassessments haseil on what 
they described in its Asscssmcnt Backlog Plan of Correction daled 1/24/09. in part because of reported difticu11it.s tvorkiug with the 
previous contractor, and bccause there were no responses t o  the contract rcnewal Request lor Proposals. At that time, the Stale 
reported there were about 1.000 overdue assessments that included the OA. APD waivers and PCA yrc-gram. 

Sincc thc implementation of the PCA Program changes, the fc~llowing occurred: 

1 ) As of 3/13/09, the State reported a backlog of 1,970 assessments; 1.033 of them were for thc PC'A program. i.e., more than half: 

1) Reportedly, 80-85 percent of the approximate 3.000 Fair Hearings rrquests received by the State involve the PCA program; 

3) Six out of the 8 lawsuits against the Division of Senior and Disabilities Services (SDS) involve the PCA program. I t  should be 
noted that the Depnl-tment of Health and Social Services is the dcfendatlt ~ I I  30 lawsuits with, as noted, 8 of then1 specifically 
against SDS. The main complaint was that the PUA eligibility criteria wcrc "arbitrary and capricious." 

4) The current ~~pproved Alaska State Plan does not rrflcct any limitations or descriptiun of the use of the PCA'I' as it applies lo 
access to PC'S. rlor has a State Plan Amendment (SPA) been submitted as result of the Icgislativr directive. 

CMS Finding. 'I'hc State is not providing PCS to btcdicaid eligibles in a method conqistent with its currently-approved State plan. 
which is a federal statutory requiremcnt specified in sections 1902(a)(4), 1902(a)(30)(A) xnd I9OXa) ol'the Social Security Act. 

Corrective Action Requircd: 

Based on the information outlined, C'MS is requiring the following corrective action. which is to be implcmcnted in phases. 
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9. Provide CMS a monthly status report for all HC'BS waivers and the PCA program, includitlg. but [lot limited to. information on 
new applicants. L0C:s complete, existing enrollees, reassessrncnts performed, and POC modifications rcquircd and completed; 

1 0. In an) munt h the State is out of compliance with the program rcqui rements andlor State plan requirements, it  may be subject 
to a CMS compliance action for non-conformance in practice. 42 C'FR 430.35(2)(c). This will affect all cxpenscs relcvant to 
the waivers from July 1.2006, through the current quartet. and a11 State Plan expenses associated with the I'CA prograim. This 
act ion may include dei'errals andlor disallowance of program expenses. 

Phase 4: l'rior to December 3 1,2009 

11. The State will providc to the CMS a detailed analysis of the i t np i~ t  of the backlog in assessments andlor reassessments on 
the problems identilicd in the CMS 372 underutilization. 


