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-/ DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services

Region 10
2201 Sixth Avenue, MS/RX 43
Seattle, Washington 98121

JUN 26 2009

Bill Hogan, Commissioner

Department of Health and Social Services
Post Oftice Box 110601

Juneau, Alaska 99811-0601

RE: Centers for Medicare & Medicaid Services (CMS) Review of Alaska’s Home and
Community Based Services (HCBS) Waivers and Personal Care Services -
Preliminary Observations, Findings and Required Corrective Action

[Dear Mr. Hopan:

This letter is a follow up to the letter you received from the Centers for Medicare & Medicaid
Services (CMS) dated April 16, 2009. The purpose of the letter is to: 1) report preliminary
observations and findings based on a focused review conducted by CMS staff in Anchorage
the week of May 4. and a review of documents and evidence submitted by the State: and 2) to
specify required corrective action. As indicated in my April 16" letter. the comprehensive
revicw of the home and community based-services (HCBS) waivers will continue in
upcoming months, and a final report will be issucd at the completion of the comprehensive
review.

Based on a review of documents to date and CMS" focused review, we have significant
concerns regarding the implementation and State oversight of Alaska’s four currently
approved 1915(c) HCBS waivers, as well as the provision of State plan personal care services
{PCS) via the Personal Care Attendant program (PCA). Because of those concerns, we are
providing this information as the first step toward working in partnership with the State to
develop and implement a strategy to address them.

In summary, based on our review of information provided to us by the State and other
stakeholders, CMS has concerns in the following general areas:

1) Federal regulations at 42 CFR 441.302(a) specify that the Medicaid agency must
satisfactorily provide CMS with the assurance that “necessary safeguards have been
taken to protect the health and welfare of the recipients of the scrvices.” The Alaska
State Medicaid Agency has not provided CMS sufficient assurance that those
necessary safeguards are currently in place and/or being followed.

2) The State is providing PCS in a way that is not compliant with its currently approved
State plan.

The culmination of these issues has significant potential to negatively impact the health and
welfare of many Alaska residents who are eligible for Medicaid.
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{CMS 1s responsible for federal oversight of waiver and State plan programs, including
assuring that states maintain administrative authority over these programs and provide
sufficient operational and programmatic oversight. Based on our review of information
provided to date, insufficient evidence exists to assure CMS that Alaska is operating the
HCBS waivers and providing State plan PCS in ways which ensure the safety of the waiver
and other program participants. A description of our preliminary observations and findings
are specified in Attachment A, along with required corrective actions (enciosed). In order for
CMS to consider renewal of Alaska’s four HCBS waivers prior to their expiration m June
2011, the State must demonstrate substantial improvement in the administration and operation
of these waivers. Examples of improvements which CMS expects the State to demonstrate
include revised Quality Improvement Strategies. and submittal of the waiver renewals in
Version 3.5 of the waiver application.

The required corrective action is also specified in Attachment A. In general. CMS requires
that the State develop and submit to CMS an action plan and timeline 10 respond to the
detailed items found in this correspondence by September 1, 2009. Once CMS approves the
State’s corrective action plan, the State must begin implementing it immediately. Further, the
State must schedule monthly conference calls with CMS in which it reports on
implementation progress on the action plan/timeline. Written progress reports must be
submitted to CMS at least seven (7) days m advance of the meetings. An agreed upon
dissemination group will be copied on all matenals. Finally. CMS requires that the State
work with the National Quality Enterprise (NQE) and CMS on all steps in this process.
Toward that end, the NQE will work together with CMS in developing and specifying
parameters for the technical assistance to be provided, advising the State, and working jointly
to assure effective oversight as the State moves forward in the development and
implementation of its corrective action plan.

Highlights of the required corrective action include the following:

e CMS is imposing a moratorium on new admissions or enrollments into Alaska’s four
HCBS waiver programs;

» The State must direct all staff and managers responsible for operation of the 1ICBS
and PCA programs to attend basic HCBS training, as well as to actively cngage in
CMS-mandated technical assistance to be provided by NQE; and

o The State must either revise its PCA program or amend its Medicaid State plan to
assure compliance with federal rules in the delivery of PCS, in order to continue
claiming these costs on the CMS-64.

In addition, CMS recommends that:
1) The State not submit any new HCBS waiver application(s) until the State can

demonstrate that it is compliant with federal rules regarding the administration of its
existing waivers; and
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2} The State consider including mortality reviews in its critical incident reporting system.

CMS appreciates the time that the Alaska Division of Senior and Disabilities Services (SDS)
contributed toward this review. If you either disagree with or have questions about the
preliminary findings as specified in this letter and enclosure, please contact me as soon as
possible. As stated above, the review will continue, and during the pracess CMS will provide
interim feedback to the State. A final report will be provided to you following the conclusion
of a comprehensive review of the waiver(s), and PCS State plan services. including details 1o
be included in a corrective action plan.

It additional information 1s needed please contact me at {206) 615-2267. or have your statf
contact Lydia Skeen at {206} 615-2339 or Lvdia.Skeen w.cms hhs.wov,

Sincerely.
i% (fi — ?( i g

Barbara K. Richards

Assoctate Regional Administrator

Division of Medicaid and Children’s Health
Operations

Enclosure



Attachment A
Centers for Medicare & Medicaid Services (CMS) Review of Alaska’s Home Coammunity Based-Services (HCBS) and
Personal Care Attendant (PCA) Programs: Preliminary Observations, Findings and Required Corrective Action

Background:

Alaska currently operates four Centers for Medicare & Medicaid Services (CMS)-approved home community based-services (HCBS)
waiver programs designed to serve the following populations: Older Alaskans (OA); aged and disabled (APD); individuals with
mental retardation and/or developmental disabilities (MR/DD); and children with complex medical conditions (CCMC}). The
cxpiration date for all four waivers 1s June 30, 2011. [n addition, the State operates a Personal Care Attendant (PCA) program through
which personal care services (PCS) arc authorized and provided. The Division of Seniors and Disabilities Services (SDS) is the
division within the State agency responsible tor implementation and aversight of these programs.

A focused review was conducted the week of May 4. 2009, by a CMS review team. The purpose of the review was to determine:

* The degree to which the health and weltare of HCBS eligible beneficiarics are at risk;

e The degree to which the State is implementing its HCBS waiver programs consistent with its approved waivers; and

» The degree to which the State is providing adequate oversight of the waiver operations consistent with federal and statutory
regulations.

The review covered the years 2006 through April of 2009, and was initiated in response to information provided by the state to the
CMS Regional Office (RO) regarding:

o The delay in approximately 2,000 required initial assessments and annual re-assessments for individuals eligible for the
Alaska’s HCBS waivers; and
¢ The reporting of “several™ lawsuits initiated against the State related to provision of PCS,

The methods used during the review included analysis of documentation and interviews of state staff, advocates and other
stakcholders.

Evidence provided by the State on June 1, 2009. in response to the CMS Request for Evidence for all four HCBS walvers, was
considered by the review team as well.
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[[. Service Plans are Responsive to Waiver Participant Needs

Sub Assurances

CMS Expectations

Preliminary (bservations & Findings

CMS Review Activitics

Service plans address all
participants” assessed needs
{including health and safety risk

factors) and personal goals. either by

watver services or through other
means,

Stale demonsirates that service plans arc reviewed
periodically to assure that all of participant needs are
addressed and preferences considered.

The State monitors service plan
development in accordance with ity
policies and procedures.

State submits evidence of its moniloring process for
service plan development and any corrective action taken
when service pluns were nol developed according to
policies and procedures.

Service plans are updatedirevised al
lcast annually or when warranted by
changes in the waiver participant’s
needs.

State submits evidence of its monitoring process lor
service plan update/revision including service plan
updales when a participant's needs changed and
corrective actions taken when service plans were not
updated/revised according 1o policics and procedures.

Services are delivered in accordance
with the service plan. including in
the type. scope, amount, and
Irequency specilied in the service
plan.

State submits evidence of the results of its monitoring
process for ensuring the services identified in the service
plan are implemented.

Participants are alTorded choice:

1) Between waiver services and
institutional care; and

2) Between/among waivers serviecs
and providers.

Stale submils evidence of the results of its monitoring
process [or ensuring the services identified in the service
plan are implemented.

» POC “cookie cutter”™ in nature and
not person-centered, which is required by terms
of OA. AP and MR/DID waivers.

= Insufficient evidence was provided Lo show that
the State monitors the appropriateness of’
services, the provision of services against the
defined ptan of care, or provides active
monitoring or oversight of POC.

s 1ue to backlog of reassessments, previous POC
are being used for OA and APD waiver
enrollees and amendments are being made to
them. Service providers are recommending
changes 1o service plans, which may constitute a
conflict of interest. since the same agencics that
provide services also conduct LOC and POC
determinations.

CMS Finding: The State is substantially out of
compliance with the requirements related o
Assurance 1 Tor all waivers.

Interviews with Siatc staff.
Evidence provided by the
State is insufficient o
demonstrate compliance
with this assurance.

Interviews with providers
and State stafl. Evidence
provided by the State is
insufiicient to demonstrate
compliance with this
dssurance.

Review of data. interviews
with State staff. Evidence
provided by the state is
insulTicient 1o demonstrale
compliance with this
HSSUrAnCe.
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PCA Program: Preliminary Observations and Findings:
In and around April of 2006, in an cffort “10 control and reduce costs related to provision of the PCA program.” as noted in HB0067,
the State implemented a screening process for all Alaska Medicaid eligibles, via the use of a [.LOC assessment, for persons who would

otherwise require hospitalization or nursing home care. The statc began using the PCAT. similar to the Consumer Assessment Tool
(CAT) used for the OA and APD HCBS waivers.

Per State regulations, and ax confirmed during interviews, only registered nurse assessors could evaluate consumers needing or

requesting state plan PCS using this tool. In November 2007, the State took over the LOC initial and reassessments based on what

they described in its Asscssment Backlog Plan of Correction dated 4/24/09. in part because of reported difficulties working with the

previous contractor, and because there were no responses to the contract renewal Request for Proposals. At that time, the State

reported there were about 1,000 overdue assessments that included the OA, APD waivers and PCA program.

Since the implementation of the PCA Program changes. the following occurred:

1) As of 3/13/09, the State reported a backlog of 1,970 assessments; 1.033 of them were for the PCA program. i.e., more than half:

2) Reportedly, 80-85 percent of the approximate 3.000 Fair Hearings requests received by the State involve the PCA program;

3) Six out of the 8 lawsuits against the Division of Senior and Disabilities Services (SDS) involve the PCA program. It should be
noted that the Department of Health and Social Services is the defendant in 30 lawsuits with, as noted, 8 of them specifically

against SDS, The main complaint was that the PCA eligibility criteria were “arbitrary and capricious.”™

4) The current approved Alaska State Plan does not reflect any limitations or description of the use of the PCAT as it applies 1o
access ta PCS, nor has a State Plan Amendment (SPA) been submitted as result of the lepistative directive.

CMS Finding. 'The State is not providing PCS to Medicaid eligibles in a method consistent with its currently-approved State plan,
which is a federal statutory requirement specitied in sections 1902(a}4). 1902(a)(30} A) and 1903(a) of the Social Security Act.

Corrective Action Required:

Based on the information outlined, CMS is requiring the following corrective action. which is to be implemented in phases.
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9. Provide CMS a monthly status report for all HCBS waivers and the PCA program, including. but not limited to. information on
new applicants. LOCs complete, existing enrollees, reassessments pertormed, and POC modiftications required and completed;

10. In any month the State is out of compliance with the program requirements and/or State plan requirements, it may be subject
10 a CMS compliance action for non-conformance in practice. 42 CFR 430.35(2)(c). This will affect all expenscs relevant to
the waivers from July 1. 2006, through the current quarter, and all State Plan expenses associated with the PCA program. This
action may include deferrals and/or disallowance of program expenses.

Phase 4: Prior to December 31, 2009

11. The State will provide to the CMS a detailed analysis of the impact ot the backlog in assessments and/or rcassessments on
the problems identified in the CMS 372 underutilization.
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