
The New HCBS Rule – How 
Does it Affect Housing for 
People with Disabilities?  

Webinar 2 of 5 from: 



      
 
 
 
 
 
 
 
 
                                                               
 
 
 
 

Background for the New HCBS 
Rule and Housing  

 
  

Presented by:  
Esmé Grant 

Director of Public Policy  
National Association of Councils on 

Developmental Disabilities 
egrant@nacdd.org  

2 

mailto:egrant@nacdd.org


      
 
 
 
 
 
 
 
 
                                                               
 
 
 
 

Overview 
 
 Esmé Grant, NACDD 

 Background on HCBS services 
 Olmstead connection to the new rule 
 Federal housing policy and the new rule 
Katherine Berland, ANCOR 
 Overview of the new rule 
 Examination of specific CMS guidance 
Questions?  
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Overview of Medicaid and Social Security  
 Social Security 

 Generally – A system that creates a foundation of economic security for certain qualified 
recipients  

 Created by the Social Security Act of 1935 
 SSDI was created in 1956 – used to only cover workers over 50 and adult children who 

acquired a disability before the age of 18 – paid for by a trust fund of payroll 
contributions  

 SSI was created in 1972 (creates eligibility to Medicaid) – paid for by tax revenue 
 Important: New HCBS rule is a change to the Social Security Act regulations  

 Medicaid  
 Generally -  A social health care program created under the Social Security system for 

families and individuals with low income and resources or for a particular category 
(people with disabilities who receive SSI, for example) 

 Program was created with the Social Security Amendments Act of 1965  
 System matches federal funds to state funds to help supplement health and medical 

assistance to recipients  
 Waivers began in the 1981 enacting Section 1915c of the Social Security Act 
 Measure of HCBS LTSS: 1991 14%, 2004 36% 
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Where 
People Live 

(IDD)  

Institute on Community Integration, UMN (2013) 



 
What  

HCBS Costs 
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The ADA and 
Olmstead Decision  
 

 Based on ADA case brought by Lois Curtis and Elaine Wilson 
 Both women had DD and lived in a hospital in Georgia 
 Mental Health professionals found they were ready to move to community 

but they remained confined in the institution 

 US Supreme Court made its decision June 22, 1999 
 Holding: Unjustified segregation of persons with disabilities constitutes 

discrimination in violation of Title II of the Americans with Disabilities Act. 
The Court held that public entities must provide community-based services 
to persons with disabilities when (1) such services are appropriate; (2) the 
affected persons do not oppose community-based treatment; and (3) 
community-based services can be reasonably accommodated, taking into 
account the resources available to the public entity and the needs of others 
who are receiving disability services from the entity. 



     
  
                                 
 
 
     
     
     
     
   
      
2009 Proclamation “Year of  Community Living”  
 Department of Housing and Urban Development (HUD) 

issued an Olmstead compliance document and 
restructured Section 811 program to provide grants only 
to those with integrated housing 

 Department of Justice pursued several Olmstead 
settlements and broke new ground with recent Rhode 
Island settlement on sheltered workshops 

 The Centers for Medicaid and Medicare Services issued 
their new Home and Community-Based Services (HCBS) 
Rule  
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Olmstead in 
2009 and 
beyond 

 



     
  
                                 
 
 
     
     
     
     
   
      
HUD recognizes issues for people with disabilities in 
finding housing:  
 
 Short Supply of Affordable Housing  

 Not affordable on SSI-level income 
 Long waiting lists for HUD rental assistance programs 

 Lack of Integrated Options 
 Most HUD disability programs targeted and mandated to serve 

exclusively people with disabilities 

 Noncompliance with Olmstead  
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 Issued June 4, 2013 

 http://portal.hud.gov/hudportal/HUD?src=/press/press_releases_
media_advisories/2013/HUDNo.13-086 (search for “HUD Olmstead 
Guidance”) 

 Purpose 
 Provide information about Olmstead 
 Clarify how recipients of financial assistance from HUD can assist 

state and local Olmstead efforts through, e.g., instituting Olmstead 
preferences 

 Encourage housing providers to support Olmstead implementation 
by increasing affordable housing options 
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 Integrated settings 

 Provide individuals with disabilities opportunities to live, work and 
receive services in the greater community, like individuals without 
disabilities  

 Located in mainstream society 
 With housing, allow individuals with disabilities to live like 

individuals without disabilities without rules that limit activities or 
impede ability to interact with greater society 

 Examples: Scattered site apartments, tenant-based rental 
assistance in integrated developments 

 Segregated settings 
 Occupied exclusively or primarily by individuals with disabilities 
 Sometimes have qualities of institutional care including lack of 

privacy, regimented activities, limiting visitors, etc.  

HUD Olmstead 
Guidance 

 



HUD Resources 
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HUD’s Olmstead Guidance 
http://portal.hud.gov/hudportal/HUD?src=/press/press_releases_media_advisories/2013/HUDNo.13-086 
(search for “HUD Olmstead Guidance”) 
 
Section 811 Project Rental Assistance Program 
http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/mfh/grants/section811ptl 
(search for “811 Portal”) 
 
Non-Elderly Disabled Housing Vouchers 
http://portal.hud.gov/hudportal/HUD?src=/program_offices/public_indian_housing/programs/hcv/ned 
(search for “NED vouchers”) 
 
Public Housing Agency Contact List 
http://portal.hud.gov/hudportal/HUD?src=/program_offices/public_indian_housing/pha/contacts 
(search “public agency contact list”) 
 
Multifamily Housing Database (Project Based Section 8, Section 202, Section 811) 
http://www.hud.gov/apps/section8/index.cfm 
(search “HUD low-rent apartment search”) 

 



     
  
                                 
 
 
     
     
     
     
   
      
 Defines and describe what home and community-based 

IS 
 Setting selected based on person-centered process 
 Ensures individual’s dignity, respect, and freedom from 

coercion and restraint 
 Maximizes opportunities for individuals to have access to 

home and community-based services  
 Applies to residential AND non-residential settings  

13 

Key Highlights of 
the HCBS Rule 

 



Hopes & 
Concerns  
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The New HCBS Rule: 
Residential Settings 

Presenter: 
Katherine Berland, Director of Government Relations 
American Network of Community Options and Resources (ANCOR) 
 

October 7, 2014 
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Major Provisions 
• Released January 10, 2014, effective date of March 17, 2014. 
• Defines and describes home and community based settings 

under section 1915(c) waivers and section 1915(i)/1915(k) 
state plan options. 

• Sets forth requirements for person-centered planning process 
and person-centered service plan. 

• Lays out transition timeframe and requirements. 
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Settings Always Excluded from HCBS 
• Nursing facilities  
• Institutions for mental diseases, intermediate care facilities 

for individuals with intellectual disabilities (ICF/IID) 
• Hospitals providing long-term care services 
• Any other location that has the qualities of an institution, as 

determined by the Secretary 
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Settings That Will Receive Higher Scrutiny 
• Share a building with an inpatient facility 
• Share space with, or are next to, a public institution 
• Any other setting that has the effect of isolating individuals 

receiving Medicaid HCBS from the broader community 
 

This presumption is rebuttable, and the Secretary may, upon 
applying heightened scrutiny, determine that such settings are 
HCB settings. 
 



All HCBS settings must: 
• Be integrated in the community 
• Be selected by the individual among setting options 
• Respect privacy rights 
• Ensure coercion and restraint are not used 
• Optimize independence and autonomy 
If provider-controlled, also: 
• Written lease or residency agreement 
• Additional privacy requirements (door locks, roommates, decorating) 
• Individual control of schedules, access to food, and visitors 
• Must be physically accessible 
• Criteria may be modified with specific assessed need justified in person-

centered plan 

19 

Qualities of HCB Residential Settings 
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CMS Guidance on HCBS Rule 
 A summary of the regulatory requirements of fully compliant HCB settings 

and those settings that are excluded. 
• Schematic drawings of the heightened scrutiny process as a part of the 

regular waiver life cycle and the HCBS 1915(c) compliance flowchart. 
 Additional technical guidance on regulatory language regarding settings 

that isolate. 
• Exploratory questions that may assist states in the assessment of 

residential settings. 
• Statewide Transition Plan Toolkit for Alignment with HCB Settings 

Regulation Requirements Suggestions for alternative approaches and 
considerations for states as they prepare and submit Statewide Transition 
Plans. 
 

http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Requirements-for-Home-and-Community-Settings.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Heightened-Scrutiny.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/HCBS-1915c-waiver-compliance-flowchart.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Settings-that-isolate.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Settings-that-isolate.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Downloads/Exploratory-questions-re-settings-characteristics.pdf
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Statewide-Transition-Plan-Toolkit-.pdf
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CMS Guidance on Settings that Isolate 
Settings that have the following two characteristics might be isolating: 
• Designed specifically for people with disabilities, often for people with a 

certain type of disability 
• Individuals in the setting are primarily or exclusively people with 

disabilities, and are served mostly by on-site staff  
 

Other criteria to be considered: 
• If the setting is designed to provide multiple types of services and 

activities on-site 
• If people have limited interaction with the broader community 
• If use of interventions and restrictions that are used in institutional 

settings or are unacceptable in Medicaid institutional settings are 
authorized 
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CMS Guidance on Settings that Isolate 
Examples of settings that typically isolate: 
• Farmstead or disability-specific farm community 
• Gated/secured community for people with disabilities 
• Residential schools 
• Multiple settings co-located and operationally related 



23 

Transition Plan and Process 
Timing for Submission ​ 
• All states that operate a 1915(c) waiver or 1915(i) state plan must submit a 

transition plan for that waiver or state plan upon its renewal or 
amendment. ​ 

• Within 120 days, the state must submit a statewide transition plan that 
includes all HCBS authorities within the state. ​ 

• The statewide transition plan must be submitted by March 16, 2015 unless 
required earlier because of the above requirements. ​ 

• States must provide at least a 30 day public notice and comment period 
prior to submission of transition plan to CMS. 

• Though outside the scope of this rule, CMS expects states operating 1115 
waiver demonstrations will comply with the criteria in the rule.  
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Transition Plan and Process 
HCBS Worksheet for Assessing Services and Settings (NACDD/AUCD/NDRN) 
STEP 1:  Determine if the state has appropriately identified settings that are NOT 
 home and community-based as determined by the HCBS rule 
STEP 2:  Determine if the state has appropriately identified settings that are 
 PRESUMED to have the qualities of an institution and are not HCB 
STEP 3:  Determine if the state’s services are administered in accordance with the 
 new HCBS rule requirements for the person-centered planning process (also 
 called plan of care) 
STEP 4:  Determine if the state’s settings and services standards meet the new 
 regulatory requirements for HCBS 
STEP 5:  Determine if the state’s provider owned or controlled settings standards 
 meet the new regulatory requirements for HCBS  
 
 

http://hcbsadvocacy.files.wordpress.com/2014/04/hcbs-advocates-worksheet.pdf
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Additional Resources 
CMS Home and Community Based Services Rule and Fact Sheets 
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-
Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-
Services/Home-and-Community-Based-Services.html 
 

HCBS Advocacy – Resources and Information by State 
http://hcbsadvocacy.org/ 
 
 

http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html
http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html
http://hcbsadvocacy.org/


Questions?  
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